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PETITION FOR REVIEW OF PLAINTIFFS 
_____________________ 

III. 

STATEMENT OF THE CASE 

Plaintiffs-Petitioners Messrs. Arnold and Asmussen (“Petitioners”) 

petition for review of Arnold v. Kotek, 338 Or App 556, 2025 Or App LEXIS 

406 (2025); (ATT-1–30) (citations reference attachment). The Court of Appeals 

ruled in Defendant-Respondents Governor Kotek, Attorney General Rayfield, 

and Superintendent Codding’s (“Respondents”) favor by written Opinion by 

Ortega, Presiding Judge which was unanimous but not heard en banc. The other 

panel judges, Hellman, Judge and Mooney, Senior Judge, did not write 

separately. If granted review, Petitioners intend to file briefs on the merits.  

IV. 

HISTORICAL AND PROCEDURAL FACTS 

 Petitioners briefly supplement the relevant historical and procedural facts 

stated in the Opinion, (ATT-3–8); ORAP 9.05(4)(a). 

 In November 2022, voters narrowly approved Ballot Measure 114 

(“BM114”) which creates and requires a permit-to-purchase a firearm 

(“Permit”), BM114, §§3-5,1 criminalizes so-defined large-capacity magazines 

 
1. For ease of reference and consistency with the Opinion, Petitioners refer to 
Section numbers in the Measure rather than the codified statute numbers.  
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(“LCMs”), id. at §11, and criminalizes firearm transfers without a completed 

background check, id. at §§6-9. 

To obtain the Permit, Oregonians must pay for and complete two classes, 

id. at §§4(1)(b)(D), 8; undergo an in-person psychological evaluation with law 

enforcement, id. at §4(1)(b)(C); pass two background checks, id. at §4(1)(e); 

undergo fingerprinting and photographing, id. at §4(1)(e); wait up to 30 days to 

appeal an indecision or denial, id. at §§4(3)(a), 5; and pay a $65 fee, §4(3)(b).  

BM114 also prohibits manufacturing, importing, possessing, using, 

purchasing, selling or otherwise transferring so-defined LCMs which include 

any detachable magazine or magazine fixed to the firearm “capable, now or in 

the future, of accepting more than 10 rounds of ammunition” or “that can be 

readily restored, changed, or converted to accept, more than 10 rounds of 

ammunition[.]” Id. at §§11(1)(d), (2), (6). Rather than exempting existing 

magazines, BM114 creates a criminal affirmative defense requiring proof that a 

defendant owned the magazine before the effective date, or inherited it from 

someone who owned it before the effective date, and only possessed it on their 

own property, at a gunsmith, or while engaged in an approved activity. Id. at 

§11(5). There is no self-defense exception.  

 Last, BM114 requires a third completed background check before 

receiving a firearm transfer irrespective of the time it takes the Department of 

State Police (“OSP”) to complete the background check. Id. at §§6-9. During 
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the background check, the transferee is indefinitely in limbo without official 

status (approved, delayed, or denied) or due process. Only after OSP formally 

delays or denies a transaction may transferees review the potentially 

disqualifying information and request correction. OAR 257-010-0035(1), (3). 

There is no time within which OSP must respond, creating a second indefinite 

timeline. Id. at (3). Transferees may only challenge a delay or denial after OSP 

refuses to correct the challenged record. Id. at (4).  

Petitioners obtained a temporary restraining order before BM114’s 

effective date, later obtaining a preliminary injunction preventing enforcement. 

The parties then agreed it was necessary to litigate the mixed issues of law and 

fact in a six-day bench trial, after which the Trial Court declared BM114 

unconstitutional and entered a permanent injunction. Respondents appealed and 

the Court of Appeals reversed and remanded. Arnold, 338 Or App 556 (the 

“Opinion”).  

V. 

QUESTIONS PRESENTED ON REVIEW 
 AND PROPOSED RULES OF LAW 

First Question Presented:  

 Does Article I, section 27, limit Oregon’s legislature to restricting 

dangerous manners of possessing or using arms, or prohibiting certain 

dangerous criminals from bearing arms? 
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First Proposed Rule of Law: 

 Yes. Constitutionally valid restrictions must be analogous to early 

American restrictions. Identified historical analogues restricted dangerous 

manners of possessing or using arms or prohibited certain designated groups of 

persons posing identifiable threats to public safety by virtue of their earlier 

commission of serious criminal conduct (e.g., felons) from bearing arms. The 

manner in which an arm is possessed or used refers to the way the arm is 

possessed or used, not whether it can be possessed or used whatsoever. 

Absolute proscriptions on possessing or using arms for self-defense are always 

unconstitutional.  

 Prior restraints on acquiring firearms, like requiring a Permit and 

completed background check, neither restrict dangerous manners of possessing 

or using firearms nor prohibit dangerous criminals from possessing or using 

firearms. Absolutely proscribing the mere ownership, possession, or use of an 

arm also does not restrict any dangerous manner of possessing or using the arm. 

Restricting magazine capacity does not restrict any dangerous manner of 

possessing or using firearms.  

Second Question Presented:  

 Does Article I, section 27, require the government to demonstrate that 

restrictions on arms are necessary to promote public safety and will promote 

public safety through historical analogy or factual evidence? 
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Second Proposed Rule of Law: 

 Yes. The legislature may restrict dangerous manners of possessing or 

using arms when the restriction is necessary to protect public safety. This 

requires that the government demonstrate a threat to public safety. Further, any 

restriction must satisfy the purpose of promoting public safety, which requires 

the government to prove that the restriction promotes public safety. This may be 

shown through historical analogy or, for novel restrictions, fact evidence.  

 When there is no convincing evidence of a public safety threat requiring 

Oregonians to obtain a Permit and complete a background check prior to 

receiving a firearm, or no demonstrable link between imposing those 

restrictions and public safety, the restrictions are unconstitutional. Likewise, 

when there is no convincing evidence of a threat requiring that so-defined 

LCMs be criminalized, or no demonstrable link between imposing the 

restriction and public safety, the restriction is unconstitutional.  

Third Question Presented:  

 Does Article I, section 27, require that the government demonstrate 

through historical analogy or factual evidence that a restriction on arms does 

not unduly burden the individual right to bear arms for self-defense and defense 

of the state? 

Third Proposed Rule of Law: 

 Yes. The legislature may specifically restrict dangerous manners of 
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possessing or using arms that do not unduly burden the right to bear the arm for 

self-defense and defense of the state. Government may not restrict merely 

possessing or using an arm for self-defense or defense of the state, especially in 

the home. Government must also demonstrate that restrictions provide 

sufficient due process protections and do not impose undue delay, difficulty, 

expense, or other burdens on the immediate right to bear arms for self-defense 

and defense of the state. Government may show that restrictions are analogous 

to earlier laws that did not infringe on the right to bear arms or, for novel 

restrictions, provide fact evidence showing that restrictions impose the same or 

lesser burden than historical analogues. 

 Imposing prior restraints on merely acquiring firearms by compelling 

Oregonians to pay for and complete two firearm classes, undergo an in-person 

psychological evaluation, undergo fingerprinting and photographing, pass two 

background checks, wait up to 30 days, and pay a fee to obtain a Permit 

imposes undue delay, difficulty, and expense. Likewise, requiring that 

Oregonians complete a background check—irrespective of the indefinite delay 

imposed—without due process while it is processed imposes undue delay, 

difficulty, and expense. Lastly, absolutely proscribing merely owning, 

possessing, or carrying an arm imposes a total burden on the right to bear that 

arm for self-defense.  
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VI. 

REASONS FOR REVIEW 

This case presents the Court with the most significant and widely 

applicable firearm restriction in Oregon history. BM114 imposes the first 

statewide prohibition on arms in over 40 years and provides the first 

opportunity to consider whether the state may require all Oregonians to request 

permission from their government before exercising a constitutionally 

guaranteed right they already hold. This is an indispensable opportunity for the 

Court to clarify and update Oregon’s Article I, section 27, jurisprudence for 

Oregonians, lawmakers, lawyers, and lower courts at a time when Oregon is 

actively considering other firearm restrictions.  

A. THE CASE IS RIPE FOR REVIEW.  

The Opinion was unanimous but not considered en banc. ORAP 

9.07(11)-(13). The issues are well-presented by the briefs and lower court 

opinions, and all legal issues were preserved. Id. at (7), (15). The record 

presents all desired issues. Id. at (8). There were six amicus briefs below, and 

additional prospective amici intend to appear. Id. at (16).  

The parties litigated mixed issues of law and fact which took a six-day 

trial and significant briefing to resolve. On appeal, the Opinion did not disturb 

factual findings, which are reviewed for “any evidence” in the record. Muzzy v. 

Uttamchandani, 250 Or App 278, 280, 280 P3d 989 (2012), rev den, 352 Or 
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341 (2012) (reciting standards of review). Instead, the Opinion disregarded 

facts in favor of bare conclusions; this is among the most important issues for 

review. Factual disputes and procedural obstacles should not prevent the Court 

from reaching the legal issues. ORAP 9.07(7).  

B. THE CASE PRESENTS A SIGNIFICANT STATE LEGAL ISSUE. 

As the Court recognized, BM114 “is of significant concern to many 

Oregonians.” Arnold v. Kotek, 370 Or 716, 719, 524 P3d 955 (2023). 

Nevertheless, the Court twice declined to intervene prematurely, noting that 

judicial review was underway. Id.; Arnold v. Brown, No. S069923, 2022 Or 

LEXIS 834 (Dec. 7, 2022). Now, BM114 is before the Court again, this time at 

the right time.  

This case presents significant issues of state law concerning a state 

constitutional right. ORAP 9.07(1), (4). There is no related or similar issue 

before the Court. Id. at (6).  

As framed by the Opinion, prohibiting so-defined LCMs prohibits 

protected arms, (ATT-25), which is not a new issue for the Court. State v. 

Kessler, 289 Or 359, 614 P2d 94 (1980) (prohibiting mere ownership of clubs is 

unconstitutional); State v. Blocker, 291 Or 255, 630 P2d 824 (1981) 

(prohibiting mere possession of clubs in public is unconstitutional), overruled 

on other grounds, State v. Christian, 354 Or 22, 307 P3d 429 (2013); State v. 

Delgado, 298 Or 395, 692 P2d 610 (1984) (prohibiting public possession and 
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carrying of switchblades is unconstitutional). However, because the Opinion 

upheld this absolute proscription, this case is the first of its kind if not reversed.  

Additionally, the Court has never been tasked with considering 

restrictions as heavy-handed as requiring that all Oregonians receive 

government permission, viz., a Permit, before exercising their constitutional 

right to merely acquire a firearm and requiring that Oregonians submit to 

background checks with unlimited delays. The Court has held felons may be 

deprived the right to bear arms, e.g., State v. Hirsch/Friend, 338 Or 622, 114 

P3d 1104 (2005), overruled on other grounds, Christian, 354 Or 22, and 

concealed-handgun-licenses (“CHL”) can be required to engage in certain 

manners of firearm possession, State v. Christian, 249 Or App 1, 9, 274 P3d 

262 (2012), affirmed, Christian, 354 Or 22 (Prohibiting publicly carrying “a 

recklessly not-unloaded” firearm while exempting CHL-holders). Neither are 

analogous to BM114.  

BM114 imposes novel restrictions greatly exceeding the types of 

restrictions the Court has upheld; this necessitates the Court’s review. Although 

state firearm restrictions have been historically minimal, Oregon’s legislature is 

considering numerous firearm restrictions containing the same material 

provisions as BM114, as well as other novel restrictions. ORAP 9.07(3). It is 

imperative that the Court provide a definitive and well-explained Article I, 

section 27, test.  
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C. THE OPINION APPEARS TO BE WRONG; CASELAW 

INCONSISTENT.  

The Opinion is incorrect and causes serious and irreversible injustice by 

erasing Oregonians’ Article I, section 27, right and setting disastrous precedent. 

Id. at (14). Lawmaking cannot correct this error because it concerns a 

constitutional right. Id.  

The most blatant error is the Opinion’s studious avoidance of caselaw 

describing the constitutional limitations imposed on government in favor of 

adopting—and subjecting a constitutional right to—a reasonability analysis 

mirroring federal rational basis. (ATT-13). The Court has never adopted a 

reasonability analysis for Article I, section 27, which the Opinion created from 

an out-of-context reading of Christian, 354 Or at 33.  

Christian summarized the Court’s jurisprudence identifying the types of 

laws which have been historically upheld. Id. at 30-33. Caselaw describes these 

laws as restricting dangerous manners of possessing and using arms, id. at 39, 

or prohibiting certain dangerous criminals (e.g., felons) from bearing arms, id. 

at 31 (citing Hirsch/Friend, 338 Or 622; State v. Cartwright, 246 Or 120, 418 

P2d 822 (1966) cert den, 386 US 937, 87 S Ct 961 (1967); State v. Robinson, 

217 Or 612, 343 P2d 886 (1959)). Christian called these laws reasonable, but 

did not purport to alter the established test into a mere reasonability inquiry. Id. 

at 33-34. On the contrary, Christian underscored limitations previously imposed 



Page 11 
 
on government. Id. at 30-31 (Kessler conviction was reversed “because the 

underlying statute did not specifically regulate the manner of possession or use 

of a billy club” but “banned outright the mere possession of the club[.]”) (citing 

Kessler, 289 Or at 370; Blocker, 291 Or 255; Delgado, 298 Or 395). Christian 

adhered to prior holdings providing that constitutional arms restrictions must be 

analogous to early American restrictions. Id. at 30. 

The Opinion also contradicts itself, simultaneously holding that so-

defined LCMs are protected arms and that distinguishing a firearm from its 

components is inappropriate, while also upholding BM114 because it restricts 

firearm components and not the whole firearm despite contrary factual findings 

by the Trial Court. (ATT-25–26). Moreover, Delgado foreclosed that reasoning 

by refusing to separately consider a switchblade from the spring used to make it 

operable. Delgado, 298 Or at 403.   

Additionally, the Opinion also concluded that facts do not matter, thereby 

failing to meaningfully analyze the public safety and undue burden prongs of 

the Christian analysis. Id. at 33-34.  

For public safety, Christian confirmed rulings requiring that restrictions 

on arms must be necessary, stating that the constitution does not prevent 

specific regulations when the legislature “determines that such regulation is 

necessary to protect public safety[.]” Id. at 31. Christian also confirmed that 

restrictions must actually promote public safety, stating that restrictions “must 
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satisfy the purpose of promoting public safety[.]” Id. at 33 (quoting 

Hirsch/Friend, 338 Or at 677). Caselaw has not explained what this requires, 

especially for novel restrictions. Most cases reference historical justifications 

but exempt self-defense. Hirsch/Friend, 338 Or at 626 (historical regard of 

felons), 648-49 (historical regard of concealed weapons); Kessler, 289 Or at 

369-70 (the “1678 Massachusetts law”); Cartwright, 246 Or 120 (New York 

restriction was “held not to apply to” self-defense). Others make dangerousness 

part of the offense which prosecutors must prove. Christian, 249 Or App at 7-9. 

However, arguments concerning the supposedly inherent danger or unlawful 

use of arms are insufficient. Delgado, 298 Or at 399, 400 n 4.  

The Opinion engages in none of these analyses, disregards factual 

findings, and merely relies on BM114’s preamble. (ATT-20, 27–28). If Article 

I, section 27, only requires that laws recite magic words, then the standard is 

useless. Precedent indicates that more is required. Hirsch/Friend, 338 Or at 677. 

Moreover, if a right can be taken away simply because the government claims it 

promotes public safety in some way, it is not a right at all.  

Next, caselaw provides no guidance for analyzing whether restrictions 

unduly burden the right to bear arms aside from consistently holding that 

absolute proscriptions on arms, Christian, 354 Or at 29, 38; Blocker, 291 Or 

255, 259, 630 P2d 824 (1981); Kessler, 289 Or at 372, and components of arms, 

Delgado, 298 Or at 403-04, are always unconstitutional. However, it is difficult 
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to understand how courts can determine whether a burden or frustration is 

undue without analyzing the factual effect of the law, which is what the Trial 

Court did. While the Opinion merely declared, without explanation, that no 

BM114 provision unduly burdens the right to bear arms, the Trial Court 

carefully considered each provision’s effect and concluded BM114 unduly 

burdens the right to bear arms by, among other things, imposing undue delay, 

difficulty, and expense for obtaining firearms and absolutely proscribing the 

vast majority of firearms and magazines.  

The Opinion also erroneously construed the analysis as considering the 

burden imposed on Oregonians’ right to self-defense rather than the burden 

imposed on Oregonians’ right to bear arms for self-defense, concluding that 

BM114 is constitutional because there are alternative weapons for self-defense. 

Using the Opinion’s logic, prohibiting a switchblade does not affect any 

individual’s Article I, section 27, right to use a knife in defense of self or 

property, but it does limit an individual’s ability to legally use a spring-operated 

blade while doing so. Compare (ATT-29:1-4). It appears the Opinion’s analysis 

would require reversing Kessler, Blocker, and Delgado since there are 

alternatives to clubs or switchblades for self-defense.  

Most importantly, this case provides the indispensable opportunity to 

resolve vital questions for Oregonians, lawmakers, lawyers, and lower courts in 

an expanding area of law. Below, all parties and both lower courts relied on the 
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same precedent—often citing the same quotations from cases—but reached 

polar opposite conclusions and completely different tests. ORAP 9.07(9), (10). 

With respect to the Court, this is indicative of bad law and a bad explanation of 

the Christian test that requires clarification. The Opinion substantially departs 

from decades of caselaw; if not, then the Trial Court and all parties are confused 

by the test. Id. Indeed, the Opinion criticizes the parties and Trial Court for 

having an unnecessary trial, while the parties and Trial Court all agreed that a 

trial was necessary. (ATT-3, n 1).  

D. THIS CASE AFFECTS MILLIONS OF OREGONIANS.  

Every Oregonian is affected by the constitutional issues presented by this 

case. ORAP 9.07(3). BM114 directly affects each of the 38.3% of Oregonians 

who own firearms and all future Oregon firearm transferees since BM114 turns 

the right to bear arms into a privilege for government to grant or refuse. ER-

797. BM114 also turns at least 50% of law-abiding firearm owners who own 

so-defined LCMs into presumed criminals, requiring them to surrender their 

lawfully-acquired arms or face prosecution. Id.  

VII. 

ARGUMENT CONCERNING THE LEGAL  
QUESTIONS PRESENTED ON REVIEW 

A. ARGUMENT ON FIRST QUESTION.  

 Relying on Christian, BM114 does not restrict any dangerous manner of 
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possessing or using firearms. Christian, 354 Or at 31. Nor does BM114 prohibit 

dangerous criminals from bearing arms. Hirsch/Friend, 338 Or at 677. The 

Opinion fails to perform any historical examination, instead applying a 

reasonability analysis foreign to Article I, section 27 caselaw. (ATT-13, 19, 24-

25). Because no provision of BM114 meets Christian’s requirements, each 

provision is unconstitutional. Christian, 354 Or at 30-33. 

 Consistent caselaw requires that courts examine early American (or pre-

colonial English) history for analogues to modern arms restrictions. Robinson, 

217 Or 612; Cartwright, 246 Or 120; Kessler, 289 Or at 363-70; Blocker, 291 

Or 255; Delgado, 298 Or 395. Christian synthesized this framework, 

identifying laws restricting dangerous manners of possessing or using arms, or 

prohibiting dangerous criminals from possessing or using arms, as analogous to 

historical restrictions. Christian, 354 Or at 31; Hirsch/Friend, 338 Or at 677. 

For dangerous criminals, the constitution limits the legislature to classifying 

certain groups of persons designated as posing an identifiable threat to public 

safety by virtue of their earlier commission of serious criminal conduct (e.g., 

felons) as unfit to bear arms. Hirsch/Friend, 338 Or at 677.  

Nothing in Sections 3-10 even purports to restrict a dangerous manner of 

possessing or using firearms. Nevertheless, the Opinion concludes, without 

explanation or citation, that Permits restrict the “dangerous practice” of 
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“individuals untrained” by government obtaining firearms.2 (ATT-20). Oregon 

has never required that individuals be trained prior to exercising a fundamental 

constitutional right, nor has caselaw prohibited Oregonians from exercising 

rights they hold until they receive government training and permission. Neither 

caselaw nor history provides support for mandated government training 

because, plainly, being “untrained” is neither a dangerous manner of possessing 

or using firearms. Christian, 354 Or at 31. Indeed, BM114 plainly does not 

obligate adherence to the training, so it does not proscribe any dangerous 

practice. Therefore, Sections 3-10 do not restrict any dangerous manner of 

possessing or using firearms.  

 Likewise, Sections 3-10 do not prohibit dangerous criminals from using 

or possessing firearms; that is accomplished through other laws, e.g., ORS 

166.270. Nevertheless, the Opinion states that Sections 3-10 prohibit 

“dangerous individuals obtaining firearms[.]” (ATT-20). The Court has never 

upheld background checks under the Hirsch/Friend analysis, and Petitioners 

assert that blanket background checks apply too broadly to meet that test. 

Hirsch/Friend, 338 Or at 677. Regardless, state and federal laws have imposed 

background checks for decades. However, requiring additional background 

checks for a Permit is duplicative and does nothing to prevent felons from 

 
2. The preamble does not tie firearm safety training to BM114’s goal of 
reducing mass shootings, murder, or suicides.  
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obtaining firearms that existing background checks do not. Moreover, no other 

provision of Sections 3-10 meets the Hirsch/Friend requirements for narrowly 

defining these certain groups. Id. Instead, Sections 3-10 regards all Oregonians 

as dangerous criminals unfit to exercise their rights until they comply with each 

arduous and expensive step required by BM114. None of these additional 

prerequisites assist in disqualifying individuals as contemplated under 

Hirsch/Friend. Id.  

For Section 11, BM114 totally proscribes so-defined LCMs irrespective 

of any manner of possession or use. BM114, §11(2). Caselaw universally holds 

that absolute proscriptions on arms are unconstitutional. Christian, 354 Or at 

40-41 (citing Kessler, 289 Or at 359; Blocker, 291 Or 255; Delgado, 298 Or 

395). The Opinion conceded that magazines, including so-defined LCMs, are 

protected by the constitution, and that it is inappropriate to separately consider a 

component of an arm. (ATT-25). Therefore, Section 11 is unconstitutional.  

B. ARGUMENT ON SECOND QUESTION.  

Respondents failed to demonstrate any threat to public safety 

necessitating BM114’s restrictions or that, if employed, BM114’s restrictions 

promote public safety. Therefore, BM114 is unconstitutional.  

 Caselaw requires that government demonstrate that a restriction on arms 

is necessary to protect public safety from a specific threat, Christian, 354 Or at 

31, and that the chosen restriction actually “satisfy the purpose of promoting 
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public safety[,]” Id. at 33 (quoting Hirsch/Friend, 338 Or at 677). As addressed 

above, most cases reference the historical recognition of certain persons, 

Hirsch/Friend, 338 Or at 626, 648-49, or practices as dangerous to meet this 

requirement,3 Kessler, 289 Or at 369-70; Cartwright, 246 Or 120. Even 

Christian appeals to historical analogy, 354 Or at 34, and no case simply 

accepts as true the government’s representation that a law is necessary to, and 

will indeed, promote public safety.  

The Opinion did not perform any historical examination or find the Trial 

Court’s factual findings unsupported. Muzzy, 250 Or App at 280. Instead, the 

Opinion adopted the preamble’s findings despite Petitioners’ refutation of its 

purported facts, Respondents’ inability to provide supporting evidence, and the 

Trial Court’s factual findings. If all Oregon’s constitution requires to deprive 

Oregonians of their constitutional right to bear arms is that the government say 

that a restriction promotes public safety, then the right has been reduced to a 

privilege that may be cast aside whenever government determines that doing so 

fits the needs of the moment. This possibility is incompatible with the very 

nature of a right.  

Respondents failed to provide any historical analogy for the Permit or 

 
3. For dangerous practices, e.g., discharging firearms in cities and towns, self-
defense exceptions are made by statute or caselaw. BM114 has no self-defense 
exception.  
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completed background check requirements. Respondents also tried and failed to 

support the bare conclusions from the preamble, including failing to 

demonstrate any threat necessitating a Permit beyond vaguely indicating that 

suicide and violence sometimes occurs via firearms. For instance, Respondents 

failed to show the percentage of violence, suicides, or accidents completed 

using recently and legally acquired firearms—as opposed to firearms stolen, 

unlawfully acquired, or lawfully owned for years—or link these harms to a lack 

of training or background checks. In short, Respondents failed to demonstrate 

how Permits would affect firearm-related tragedies. Additionally, as the Court 

knows, rights sometimes produce negative consequences. McDonald v. City of 

Chicago, 561 US 742, 783, 130 S Ct 3020 (2010) (“the right to keep and bear 

arms… is not the only constitutional right that has controversial public safety 

implications.”). The preamble’s conclusions at best evince an opinion that 

reducing how many Oregonians exercise a right reduces the negative 

consequences sometimes occasioned by exercising that right. However, 

deterring Oregonians from exercising their constitutional rights is an 

illegitimate government interest, no matter the purported benefit. 

For Sections 6-10, Respondents proffered evidence showing that 

approximately 2,989 disqualified individuals obtained a firearm in 2020; 

Respondents omitted that this is a nationwide statistic that does not distinguish 

between incomplete background checks and completed background checks 
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which failed to find disqualifications. (Tr-1597). Respondents also omitted that 

approximately 24,994,000 applications were processed nationally in 2020, 

meaning 0.012% were improper. (APP-3). Only 398,000 (1.6%) were denied. 

(APP-3). There were also approximately 50% more firearm transfers in 2020 

than 2019. (APP-1). Respondents fixated on 2020—accounting for half of the 

6,000 improper transfers nationwide from 2005-2020, (Brief of Amicus Curiae 

Portland Metro Chamber, 25) (June 14, 2024), because COVID-19 and riots 

increased firearm demand and slowed background checks. In the same span, 

there were approximately 229,666,000 nationwide applications, meaning 

0.0026% nationwide were improper. (APP-1). Respondents can only cite one 

instance resulting in violence in Charleston, South Carolina nearly a decade 

ago. For context, NICS has overseen approximately 291,686,000 transfers from 

1993-2020. (APP-3). There is no public-safety threat to Oregonians from the 

pre-BM114 law. 

Respondents also failed to show how prohibiting so-defined LCMs 

reduces mass shootings, violence, or suicides. Respondents primarily argued the 

absurdity that reducing magazine capacity and requiring everyone to reload 

more frequently gives unarmed targets time to tackle gunmen. Petitioners’ 

unrebutted evidence shows changing magazines takes 2-5 seconds. Respondents 

also argued that so-defined LCMs are often used illegally; Petitioners showed 

that so-defined LCMs are the most common standard magazine, making it 
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unsurprising that they are commonly used both lawfully and unlawfully. 

Respondents’ reasoning relies on the base rate fallacy and erroneously assumes 

that correlation implies causation. Additionally, Respondents failed to explain 

how the existence of technology compels human beings to use that technology 

harmfully. More importantly, the Opinion did not overturn any of the Trial 

Court’s factual findings which dictated its conclusions on public safety. 

C. ARGUMENT ON THIRD QUESTION.  

BM114 unduly burdens Oregonians’ right to bear arms by regarding all 

Oregonians as unfit until they comply with a lengthy, expensive, and arduous 

process for obtaining a Permit and completing a point-of-transfer background 

check where they wait an indefinite and unreviewable period. BM114 also 

imposes the ultimate frustration, a total proscription, on merely owning so-

defined LCMs for self-defense, irrespective of whether the self-defense occurs 

in public or at home. 

Caselaw provides no guidance for analyzing this step beyond consistent 

holdings that total proscriptions on arms are always unconstitutional. Christian, 

354 Or at 29, 38; Delgado, 298 Or at 403-04; Blocker, 291 Or at 259; Kessler, 

289 Or at 372. However, analyzing whether restrictions impose an undue 

burden necessarily requires that courts analyze their effect; this is not an 

overbreadth analysis. Turning to definitions, frustrate means “to make 
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ineffectual,” “impede,” or “obstruct.”4 State v. Hansen, 253 Or App 407, 412, 

290 P3d 847 (2012) (“frustrate” among synonyms for “prevent.”); State v. 

Leers, 316 Or App 762, 767 n 3, 502 P3d 1130 (2022) (same); State v. Schoen, 

348 Or 207, 213, 228 P3d 1207 (2010) (“frustrate” among synonyms for 

“interfere.”). Infringe can mean to “encroach,” “destroy,” “hinder,” “cause 

impediment,” “curtail,” “violate,” or “transgress” and specifically contemplates 

“burdens that fall short of total deprivations.” Md. Shall Issue, Inc. v. Moore, 86 

F4th 1038, 1044 n 8 (4th Cir 2023); Frein v. Pa. State Police, 47 F4th 247, 254 

(3d Cir 2022); United States v. Jimenez-Shilon, 34 F4th 1042, 1046 (11th Cir 

2022). 

For Sections 3-10, the Trial Court appropriately considered mixed 

questions of law and fact such as the delay allowed by statute, unavailability of 

Permits because the FBI refuses to complete mandated background checks for 

the Permit, unavailability and insufficiency of due process under Sections 3-10, 

and the burden of proof for justifying Permit revocation or denial.  

For Section 11, the Trial Court appropriately considered the level of 

restraint imposed (a total proscription), scope of arms proscribed, sufficiency of 

the affirmative defense, and usefulness of so-defined LCMs for self-defense.5 

 
4. Merriam Webster.com, Frustrate, (April 7, 2025, 11:21 AM), 
https://www.merriam-webster.com/dictionary/frustrate. 
5. For self-defense, use of the word “necessary” in ORS 161.209 “pertains to 
the degree of force which a person threatened with unlawful force reasonably 
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Section 11 absolutely proscribes so-defined LCMs, which caselaw has 

universally found unconstitutional because it imposes the ultimate burden on 

the right to bear those arms for self-defense. Christian, 354 Or at 29, 38; 

Blocker, 291 Or 255; Kessler, 289 Or at 372; Delgado, 298 Or at 403-04.  

Further, Section 11 bans the vast majority of firearms and magazines. 

Fixed magazine capacity cannot be reduced whatsoever. For detachable box 

magazines, although various capacities can be created, the magazine’s length 

cannot be shorter than the portion of the firearm where the magazine is inserted 

(the “receiver” or “magazine well”). This creates the firearm’s minimum or 

standard capacity. A pistol’s minimum capacity depends on the length of the 

firearm’s grip. Likewise, detachable box magazines and tubular magazines 

(common among shotguns) are universally designed to accept magazine 

extensions which increase minimum capacity. No method yet conceived—and 

certainly no method in the record—permanently reduces magazine capacity. All 

existing methods rely on adding material to the magazine (e.g., plastic blocks or 

rivets) to decrease capacity, which are not permanent can be readily removed 

with household tools and no specialized training.  

 

 

 
believes to be required[.]” State v. Sandoval, 342 Or 506, 511-12, 156 P3d 60 
(2007). 
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VIII. 

CONCLUSION 

 This case presents substantial legal questions for Oregon, including 

questions of first impression and conclusions which substantially depart from 

the Court’s existing caselaw. As Oregon’s government embraces anti-firearm 

policies, it is imperative that Oregonians, lawmakers, lawyers, and lower courts, 

have a clear and effective constitutional test for Article I, section 27.  

Petitioners ask that the Court accept review, allow briefs on the merits, 

reverse the Court of Appeals’ decision, and affirm the General Judgment of the 

Trial Court.  

Respectfully submitted,  

DATED: April 14, 2025, 

     Tyler Smith & Associates, P.C. 

     By: /s/ Tony L. Aiello, Jr.   
     Tony L. Aiello, Jr., OSB #203404 
     Tyler Smith, OSB #075287 
     Of Attorneys for Petitioners on Review 
     181 N. Grant Street, Suite 212 
     Canby, Oregon 97013 
     (P) 503-496-7177; (F) 503-212-6392 
     Tony@RuralBusinessAttorneys.com 

Tyler@RuralBusinessAttorneys.com 
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 ORTEGA, P. J. 1 

 In November 2022, the people of Oregon enacted Ballot Measure 114, the 2 

Reduction of Gun Violence Act, which is a comprehensive law that makes three major 3 

changes in Oregon's gun laws:  It requires a permit to purchase a firearm from any 4 

transferor; it requires the completion (not just the initiation) of a criminal background 5 

check of the transferee at the point-of-transfer for a firearm; and it limits lawful firearm 6 

magazine capacity to 10 or fewer rounds, with certain exceptions, most notably for law 7 

enforcement and the military.  See Or Laws 2023, ch 1 (Ballot Measure 114).  Plaintiffs 8 

challenged the facial constitutionality of the measure under Article I, section 27, of the 9 

Oregon Constitution, which provides that "[t]he people shall have the right to bear arms 10 

for the defence [sic] of themselves, and the State[.]"1  In a general judgment, the circuit 11 

court declared that Measure 114 was facially unconstitutional and permanently enjoined 12 

enforcement of the law.  The court also entered a supplemental judgment awarding 13 

plaintiffs $5,374 in costs, a $105 prevailing party fee, and $196,790 in attorney fees.  The 14 

 
1  Plaintiffs do not raise a challenge under the Second Amendment to the United 
States Constitution.  Measure 114 has been challenged separately under the Second 
Amendment in federal court.  After a bench trial, the District Court of Oregon upheld 
Measure 114, Oregon Firearms , 682 F Supp 3d 874 (D Or 2023); Oregon 

, 644 F Supp 3d 782 (D Or 2022) (denying a temporary 
restraining order), and the case is currently on appeal in the Ninth Circuit Court of 
Appeals.  We express no opinion on the fact-finding approach undertaken by the district 
court to address the facial challenge under the Second Amendment, except to note that a 
facial challenge under Article I, section 27, proceeds under a legal framework established 
by the Oregon Supreme Court which does not rely on that type of fact finding or on 
Second Amendment jurisprudence. 
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state appeals from both judgments.  We conclude that all of Measure 114 is facially 1 

constitutional under Article I, section 27, based on the established legal test set out in 2 

State v. Christian, 354 Or 22, 307 P3d 429 (2013).2  Accordingly, we reverse.  We 3 

remand to the circuit court for the limited purposes of entering a declaratory judgment 4 

consistent with our opinion and determining whether the state is entitled to fees or costs. 5 

I.  PROCEDURAL BACKGROUND 6 

 In November 2022, the people of Oregon enacted Measure 114, which 7 

amends ORS 166.210 to 166.490, the statutes that regulate the possession and use of 8 

weapons and the sale and transfer of firearms.3  Measure 114 makes three major changes 9 

to the law:  It requires a permit to purchase a firearm (the permit-to-purchase program); it 10 

requires the completion of a background check of the transferee at the point-of-transfer 11 

for a firearm (the point-of-transfer background check); and it limits lawful firearm 12 

magazine capacity to 10 or fewer rounds (the large-capacity magazine ban).  Measure 13 

114 includes an express policy statement enacted as part of the legislation, which 14 

provides: 15 

 "The People of the State of Oregon find and declare that regulation 16 
of sale, purchase and otherwise transferring of all firearms and restriction of 17 
the manufacture, import, sale, purchase, transfer, use and possession of 18 
ammunition magazines to those that hold no more than 10 rounds will 19 

 
2  The state raises six assignments of error on appeal.  Because we reverse based on 
the state's first assignment of error, we do not address any other assignment. 

3  For ease of reference, we refer to the section numbers in Measure 114, and not the 
codified statute numbers in the Oregon Revised Statutes, throughout this opinion. 
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promote the public health and safety of the residents of this state and this 1 
Act shall be known as the Reduction of Gun Violence Act." 2 

Measure 114, § 2.  3 

 Shortly after the people of Oregon enacted Measure 114, plaintiffs filed for 4 

declaratory and injunctive relief, alleging that the measure was facially unconstitutional 5 

under Article I, section 27.  Plaintiffs' complaint did not allege an as-applied challenge to 6 

the measure.  In advance of trial, plaintiffs applied for and the circuit court issued a 7 

temporary restraining order and preliminary injunction that prevented the measure from 8 

going into effect until a trial could be held.  The state sought mandamus relief from the 9 

injunction in the Supreme Court, which was denied.  Arnold v. Kotek, 370 Or 716, 524 10 

P3d 955 (2023).  After a six-day trial that primarily included testimony from experts on 11 

the historical record of firearms, modern day firearms, and gun violence, the circuit court 12 

issued a comprehensive letter opinion.  The court considered two aspects of Measure 114 13 

separately:  the permit-to-purchase program and the large-capacity magazine ban.  The 14 

court did not address the point-of-transfer background check because it considered it a 15 

part of the permit-to-purchase program.  In sum, the court determined that both aspects of 16 

the measure were facially unconstitutional under Article I, section 27, and permanently 17 

enjoined enforcement of the measure.4  As a result, Measure 114 has never gone into 18 

effect. 19 

 
4  The circuit court ruled that it would address only the facial constitutionality of 
Measure 114 and would not address an as-applied challenge.  Plaintiffs do not seek 
review of that ruling on appeal. 
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 With regard to the permit-to-purchase program, the court determined that 1 

"Oregon citizens have a right to self-defense against an imminent threat of harm, which is 2 

unduly burdened by Ballot Measure 114's permit to purchase scheme."  In arriving at that 3 

conclusion, the court stated that the parties agreed on three "facts" that it found fatal to 4 

the constitutionality of the law:  that Measure 114 delays purchases of firearms for a 5 

minimum of 30 days, that the program derives its language from the concealed handgun 6 

license statute, and that the Federal Bureau of Investigation (FBI) refuses to conduct 7 

criminal background checks which are required by the measure.5  The court concluded 8 

that the "30-day absolute prohibition on the initial purchase of a firearm is not permitted 9 

under the Oregon Constitution"; that using the concealed handgun license scheme is 10 

impermissible because it allows "review of a decision by an elected official under the 11 

principles of due process" instead of under "intermediate scrutiny" where the burden is on 12 

the government to show an important government objective and competent evidence to 13 

restrain the right and because it "flip[s] the burden of proof, requiring citizens to prove 14 

they are not dangerous"; and that, because the FBI will not conduct criminal background 15 

checks, a permit-to-purchase cannot be issued under Measure 114 without going through 16 

the judicial review process, which unduly burdens the Article I, section 27, right.  The 17 

court also relied on the state "fail[ing] to provide any convincing evidence of a threat to 18 

 
5  We note here that parties cannot stipulate to how a statute operates, and it is not a 
question of fact.  It is the role of the courts to correctly interpret statutes as a matter of 
law. 
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public safety requiring a permitted process," failing to "provide sufficient evidence to 1 

find these harms require a complete restraint to firearm purchases for at least 30 days," 2 

and failing to provide "evidence the program would help reduce [gun violence] harms."  3 

The court refused to consider the preamble to the measure, which was presented to the 4 

voters, because the state did not prove that it was factually true. 5 

 With respect to the large-capacity magazine ban, the circuit court concluded 6 

that large-capacity magazines are protected arms under Article I, section 27.  The court 7 

then concluded that "most firearms, except those specifically excluded by the definition 8 

in Ballot Measure 114, are banned under by [sic] Ballot Measure 114, because there is no 9 

effective way of limiting magazines to ten rounds or less by permanently alter[ing] them 10 

and the magazines are readily capable of alteration or changed to carry more than ten 11 

rounds within seconds."  The court's reasoning was based on its reading of the definition 12 

of "large-capacity magazine" in Measure 114, which includes a magazine that "can be 13 

readily restored, changed, or converted to accept, more than 10 rounds of ammunition," 14 

Measure 114, § 11(1)(d), and that "permanently altered" means that "it is not capable, 15 

now or in the future, of accepting more than 10 rounds of ammunition," Measure 114, § 16 

11(1)(d)(A), and on expert testimony that components can be removed from magazines 17 

such that they could hold more than 10 rounds and that permanent alterations to larger 18 

magazines could be removed with a drill or other methods.  The court concluded that the 19 

effective ban on most firearms was facially unconstitutional.   20 

 The court also determined that banning large-capacity magazines did not 21 
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enhance public safety to a degree that allowed the undue burden on the Article I, section 1 

27, right, because:  (1) off-duty officers would not be able to possess their issued 2 

weapons, and could not respond directly to emergent situations, (2) citizens use large-3 

capacity magazine firearms to defend themselves, (3) mass shootings are "very rare," (4) 4 

defendants did not "show the limitation of ten rounds has any demonstrable effect on 5 

negative outcomes to mass shooting events," (5) most untrained persons can reload 6 

within six seconds and trained persons can reload in around two seconds, and (6) "there is 7 

no clarity in the literature about how often large-capacity magazines were used" in mass 8 

shootings. 9 

 The court entered a general judgment that declared Measure 114 facially 10 

unconstitutional and permanently enjoined enforcement of the law.  The court also 11 

entered a supplemental judgment awarding plaintiffs costs and fees.   12 

 The state now appeals both of those judgments. 13 

II.  LEGAL FRAMEWORK 14 

 We begin with a discussion of the legal framework that we are required to 15 

apply in this case on a facial constitutional challenge under Article I, section 27. 16 

A. Standard of Review 17 

 We review as a matter of law a facial challenge under Article I, section 27, 18 

as well as any necessary statutory interpretation of Measure 114.  See Christian, 354 Or 19 

at 26, 40 (taking that approach).  There is some dispute between the parties over how we 20 

should review factual findings that the circuit court made based on the testimony offered 21 
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below.  Ultimately, we do not address those findings, because the circuit court's analysis 1 

did not adhere to the legal framework that we are required to follow as set out in 2 

Christian and discussed below, which if followed, would have made most of the court's 3 

findings irrelevant to its legal decision.6  As the Supreme Court recognized in the course 4 

of rejecting the notion that a party has a burden of proof or persuasion with respect to the 5 

facial constitutionality of a law: 6 

"'[A]n ambiguity in the constitution or in a statute does not, by itself, create 7 
an issue of fact, let alone one that must be resolved by the presentation of 8 
evidence.'  Ecumenical Ministries v. Oregon State Lottery Commission, 318 9 
Or 551, 558, 871 P2d 106 (1994).  Rather, the court's '"sole duty * * * is to 10 
resolve the dispute in terms of the applicability of * * * the constitutional 11 
provision[ ]"' that defendants invoke, that is, Article I, section 27.  Id. at 12 
559 (quoting Monaghan v. School District No. 1, 211 Or 360, 363, 315 P2d 13 
797 (1957) (first ellipsis in Ecumenical Ministries))." 14 

State v. Hirsch/Friend, 338 Or 622, 630-31, 114 P3d 1104 (2005), overruled in part, 15 

Christian, 354 Or at 40 (overruled to the extent that Hirsch/Friend permitted a facial 16 

overbreadth challenge under Article I, section 27); see also Christian, 354 Or at 34, 40-17 

41 (assigning no burdens of proof or persuasion and addressing facial constitutionality 18 

under Article I, section 27, purely as a matter of law).  Cf. Payless Drug Stores Northwest 19 

 
6  For example, the circuit court made extensive findings about whether a threat to 
public safety exists that requires the regulations in Measure 114 and about whether the 
regulations in Measure 114 would, in fact, address such threats.  As explained below, 
those inquiries are not part of the legal question before a court that has been asked to 
resolve a facial challenge under Article I, section 27. 

 We further note that, on appeal, plaintiffs have asserted the position that the state, 
as the law's proponent, has a burden to prove "the law's necessity for, and actual 
furtherance of, public safety."  We reject that assertion as explained here and below. 
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v. Brown, 300 Or 243, 247, 708 P2d 1143 (1985) ("The [facial] constitutionality of a law 1 

as enacted is rarely if ever dependent on facts, least of all on the kind of facts 2 

denominated as 'adjudicative facts' in the Oregon Evidence Code (Rule 201(a)) and 3 

subject to being proved by evidence.  This is so because almost all laws are written to 4 

govern numerous concrete situations under circumstances that may change over time.").  5 

To the extent findings of historical fact are referred to in our decision, those facts are 6 

about the history of firearms and the mechanical operation of modern-day firearms.  We 7 

do not perceive any dispute in the record on the limited facts that we refer to.  Thus, we 8 

understand our task as addressing the legal question of whether Measure 114 is facially 9 

valid under Article I, section 27.  See Christian, 354 Or at 34, 40-41 (addressing 10 

questions posed by a facial challenge under Article I, section 27, as purely questions of 11 

law); see also State v. Delgado, 298 Or 395, 400-03, 692 P2d 610 (1984) (addressing as a 12 

pure question of law whether a switchblade knife was a constitutionally protected arm 13 

under Article I, section 27, using historical treatises). 14 

B. Legal Framework for Facial Challenge Under Article I, Section 27 15 

 The legal framework for addressing a facial challenge under Article I, 16 

section 27, is established by Supreme Court case law and circumscribes the scope of our 17 

review in important ways.  First, on a facial challenge under Article I, section 27, our 18 

review "is limited to whether the [law] is capable of constitutional application in any 19 

circumstance."  Christian, 354 Or at 40.  That is, "[f]or a statute to be facially 20 

unconstitutional, it must be unconstitutional in all circumstances, i.e., there can be no 21 

ATT-10



 
9 

reasonably likely circumstances in which application of the statute would pass 1 

constitutional muster."  State v. Sutherland, 329 Or 359, 365, 987 P2d 501 (1999); cf. 2 

City of Portland v. Sottile, 336 Or App 741, 744, 561 P3d 1159 (2024) (stating with 3 

respect to a facial challenge under the Second Amendment to the United States 4 

Constitution that "[a] facial challenge is 'the most difficult challenge to mount 5 

successfully,' because it 'requires a defendant to establish that no set of circumstances 6 

exists under which' the law would be valid."  (Quoting United States v. Rahimi, 602 US 7 

680, 693, 144 S Ct 1889, 1898, 219 L Ed 2d 351 (2024))).  In making that clarification in 8 

Christian, the court held that an overbreadth challenge is not a challenge that can be 9 

brought on a facial challenge under Article I, section 27.7 10 

 Second, our review is circumscribed by the Supreme Court's prior  11 

interpretation and application of Article I, section 27.  In Christian, the Supreme Court 12 

explored its jurisprudence on Article I, section 27, and pulled together the key features 13 

that we must apply in this case.  The right that Article I, section 27, establishes is an 14 

"individual right to bear arms for purposes limited to self-defense," which limits the 15 

scope of the constitutionally protected conduct.  Christian, 354 Or at 30 (citing State v. 16 

 
7  In a facial overbreadth challenge, the challenger "need not demonstrate that the 
statute at issue is unconstitutional under the particular circumstances at hand.  Rather, the 
challenger will prevail in his or her facial challenge if the court concludes that the statute 
in question prohibits constitutionally protected conduct of any kind."  Hirsch/Friend, 338 
Or at 628.  In Christian, the Supreme Court concluded that facial overbreadth challenges 
are not cognizable in Article I, section 27, challenges and overruled Hirsch/Friend and 
State v. Blocker, 291 Or 255, 630 P2d 824 (1981), to the extent those cases allowed such 
challenges.  Christian, 354 Or at 40. 
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Kessler, 289 Or 359, 614 P2d 94 (1980)).  The self-defense right is also limited to self-1 

defense using constitutionally protected arms.  Id.  As to whether a weapon is so 2 

constitutionally protected, the court in Delgado stated: 3 

 "The appropriate inquiry in the case at bar is whether a kind of 4 
weapon, as modified by its modern design and function, is of the sort 5 
commonly used by individuals for personal defense during either the 6 
revolutionary and post-revolutionary era, or in 1859 when Oregon's 7 
constitution was adopted.  In particular, it must be determined whether the 8 
drafters would have intended the word 'arms' to include the [weapon at 9 
issue] as a weapon commonly used by individuals for self defense." 10 

Delgado, 298 Or at 400-01 (footnote omitted). 11 

 The court, in Christian, summarized the contours of the right to bear arms 12 

enshrined in Article I, section 27, as follows: 13 

 "Because the right to bear arms is not an absolute right, our Article I, 14 
section 27, holdings reflect a judicial recognition that the legislature has 15 
wide latitude to enact specific regulations restricting the possession and use 16 
of weapons to promote public safety.  We have consistently acknowledged 17 
the legislature's authority to enact reasonable regulations to promote public 18 
safety as long as the enactment does not unduly frustrate the individual 19 
right to bear arms for the purpose of self-defense as guaranteed by Article I, 20 
section 27." 21 

354 Or at 33.8  Further, as explained in Hirsch/Friend, 338 Or at 639, the right in Article 22 

 
8  Similarly, in Hirsch/Friend the court stated: 

"First, when the drafters of the Oregon Constitution adopted and approved 
the wording of Article I, section 27, they did not intend to deprive the 
legislature of the authority to restrict arms possession (and manner of 
possession) to the extent that such regulation of arms is necessary to protect 
the public safety.  Second, and more significantly for our purposes here, 
Article I, section 27, does not deprive the legislature of the authority (1) to 
designate certain groups of persons as posing identifiable threats to the 
safety of the community by virtue of earlier commission of serious criminal 
conduct and, in accordance with such a designation, (2) to restrict the 
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I, section 27, is not balanced against state interests; "rather, any constitutional limitations 1 

on the state's actions 'must be found within the language or history' of the constitution 2 

itself."  (Quoting Eckles v. State of Oregon, 306 Or 380, 399, 760 P2d 846 (1988), cert 3 

dismissed, 490 US 1032 (1989)).   4 

C. Synthesized Legal Framework 5 

 From the foregoing, the question we must address in this case is whether 6 

the enacting body--here, the people of Oregon--enacted a reasonable regulation 7 

governing the possession and use of constitutionally protected arms in order to promote 8 

public safety without unduly frustrating the right to armed self-defense as guaranteed by 9 

Article I, section 27.  Christian, 354 Or at 33.  In making that determination, we are 10 

addressing legal questions of the enacting body's purpose and the reasonableness of the 11 

regulation to achieve that purpose--i.e., whether the regulation is directed at and drafted 12 

to achieve the public-safety purpose.  If, as a legal matter, the measure is a reasonable 13 

regulation to promote public safety, there is one remaining legal question:  Is the right to 14 

armed self-defense unduly frustrated?  That question, in turn, is not answered by the use 15 

of a balancing test.  Any constitutional limitation on a reasonable regulation to promote 16 

public safety "must be found within the language or history of the constitution itself."  17 

Hirsch/Friend, 338 Or at 639 (internal quotation marks omitted).  18 

 
exercise of the constitutional guarantee by members of those groups." 

338 Or at 677.  
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 To be clear, a facial challenge under Article I, section 27, does not involve 1 

fact finding to answer those legal questions.  In particular, the legal inquiry is not aided 2 

by a battle of the experts attempting to persuade a trier of fact about whether a public-3 

safety threat, in fact, exists or whether a public-safety benefit, in fact, will be realized.  4 

Despite those established parameters for a facial challenge under Article I, section 27, 5 

and for reasons that are unclear to us, the parties and the circuit court ended up treating 6 

those legal issues as factual.  As a result, we largely are not aided in our work here by the 7 

record developed below or the findings of fact that the circuit court made on that record.9 8 

 Guided by that legal framework, we turn to the text of Measure 114 and 9 

whether, on its face, it is constitutional under Article I, section 27. 10 

III.  ANALYSIS 11 

 As previously stated above, Measure 114 adds three major components to 12 

the firearm regulatory scheme--the permit-to-purchase program, the point-of-transfer 13 

background check, and the large-capacity magazine ban.  We address the facial 14 

constitutionality of those three changes in the law under Article I, section 27. 15 

A. Permit-to-Purchase Program and Point-of-Transfer Background Check 16 

 As an initial matter, we note again that the circuit court determined that the 17 

 
9  We recognize that expert witnesses on the history of firearms or the operation of 
modern-day firearms could be appropriate if such testimony aids the court in addressing 
the legal issue of whether a particular weapon falls within the protection of "arms" under 
Article I, section 27.  However, as discussed below, that is not an issue we ultimately 
reach in this opinion. 

ATT-14



 
13 

permit-to-purchase program and the point-of-transfer background check were intertwined 1 

and could not be analyzed separately under the severability clause of Measure 114.  On 2 

appeal, the state argues that the two parts of Measure 114 are severable and can be 3 

analyzed separately; and plaintiffs defend the circuit court's approach.  We conclude that, 4 

whether considered together or alone, both parts of Measure 114 are facially 5 

constitutional.  Consequently, we do not address the parties' severability arguments. 6 

 1. Text of sections 3 through 10 of Measure 114 7 

 Sections 3 through 10 of Measure 114 cover the permit-to-purchase 8 

program and point-of-transfer background check, which are codified at ORS 166.503 to 9 

166.508, and in amendments to ORS 166.412, ORS 166.435, ORS 166.436, and ORS 10 

166.438.  The permit-to-purchase program requires that, to purchase any firearm, a 11 

person must apply for and obtain a permit-to-purchase from the police chief or county 12 

sheriff, or their designee, with jurisdiction over the person's residence (the permit agent).  13 

Measure 114, § 4(1)(a).  The person must present that permit-to-purchase at the point-of-14 

transfer for any firearm, whether the transfer is through a licensed gun dealer, a gun 15 

show, or a private transfer.  Measure 114, §§ 6, 7, 8, 9.  Measure 114 also amends 16 

existing law to require that a criminal background check must be completed at the point-17 

of-transfer of a firearm before the firearm is transferred, whether through a gun dealer, 18 

gun show, or private transfer.  Prior to the enactment of Measure 114, the law required 19 

that a criminal background check be requested from the Oregon State Police (OSP) but 20 

allowed the transfer to occur if OSP did not respond within a certain time.  Under 21 

ATT-15



 
14 

Measure 114, if the background check is not approved, the firearm may not be 1 

transferred.  Measure 114, § 6(3)(c), (14) (licensed gun dealers); Measure 114, § 2 

7(3)(d)(B) (private transfers); Measure 114, § 8(2), (3)(c) (gun shows). 3 

 For the permit-to-purchase program, the permit agent is required to issue 4 

the permit-to-purchase to a person within 30 days of receiving an application "if the 5 

permit agent has verified the applicant's identity and determined that the applicant has 6 

met each of the qualifications."  Measure 114, § 4(3)(a).  A person is qualified to be 7 

issued a permit-to-purchase if the person (1) "[i]s not prohibited from purchasing or 8 

acquiring a firearm under state or federal law, including but not limited to successfully 9 

completing a criminal background check as described under paragraph (e) of this 10 

subsection"; (2) is not the subject of an extreme risk protection order under ORS 166.525 11 

to 166.543; (3) "[d]oes not present reasonable grounds for a permit agent to conclude that 12 

the applicant has been or is reasonably likely to be a danger to self or others, or to the 13 

community at large, as a result of the applicant's mental or psychological state or as 14 

demonstrated by the applicant's past pattern of behavior involving unlawful violence or 15 

threats of unlawful violence"; (4) provides proof of completion of a firearm safety course; 16 

and (5) pays the fee required by the permit agent, which cannot exceed $65.  Measure 17 

114, § 4(1)(b), (3)(b).  Once issued, a permit-to-purchase is valid for five years, as long 18 

as it is not revoked, and can be renewed.  Measure 114, § 4(7). 19 

 If the permit agent denies a permit or revokes a previously issued permit, 20 

the permit agent must notify the person in writing of the reasons for the denial or 21 
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revocation.  Measure 114, § 5(1), (3).  A person who is denied a permit, is denied renewal 1 

of a permit, has a permit revoked, or whose application is not acted upon within 30 days, 2 

may petition the circuit court for review of the decision or inaction.  Measure 114, § 5(1), 3 

(5), § 10.  Those decisions can be appealed to the Court of Appeals in the same manner as 4 

any civil action.  Measure 114, § 11. 5 

 2. Construction of Sections 3 to 10 of Measure 114 6 

 We first address a few issues of statutory construction in the circuit court's 7 

opinion and raised by plaintiffs on appeal.  In construing a statute, we review for legal 8 

error and apply our usual methodology for interpreting statutes to discern the intent of the 9 

enacting body--here, the people of Oregon.  State v. Gaines, 346 Or 160, 171-72, 206 P3d 10 

1042 (2009).  We primarily consider the text and context of the statute and, when it is 11 

useful to our analysis, we will also consider legislative history.  Id. 12 

 Plaintiffs assert, and the circuit court below agreed, that the permit-to-13 

purchase program will cause at least a 30-day delay in purchasing a firearm.  We reject 14 

that assertion as untethered to the text of Measure 114.  The plain text of the measure 15 

requires the permit agent to act on the application within 30 days of receiving it--which 16 

also encompasses the time to get the background check--but nothing in the measure 17 

prevents the permit agent from acting sooner when qualifications are met.  Measure 114, 18 

§ 4(3)(a).  In addition, it is only if the permit agent fails to fulfill the agent's statutorily 19 

required duty within the 30 days (or denies the permit) that a permit applicant would need 20 

to seek relief from the court.  If judicial review is sought, the circuit court reviews for 21 
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"whether the petitioner meets the criteria that are used for issuance of a permit-to-1 

purchase and, if the petitioner was denied a permit, whether the permit agent has 2 

reasonable grounds for denial under subsection (2)" and must make its decision within 15 3 

judicial days "or as soon as practical thereafter."  Measure 114, § 5(6), (8).  Although the 4 

circuit court in this case stated that the administrative review "flip[s] the burden" to the 5 

applicant to prove they are not dangerous in order to exercise their Article I, section 27, 6 

right, the plain text of the measure does not do that.  Both at the administrative level and 7 

on judicial review, the burden remains on the state actor to provide sufficient justification 8 

to deny a permit-to-purchase as provided in the measure.  9 

 In addition, although the wording is not a picture of clarity, nothing in 10 

Measure 114 requires cooperation from the FBI to issue a permit-to-purchase.  A 11 

"criminal background check" and "criminal history record check" are terms defined under 12 

ORS 166.432 and they both mean "determining the eligibility of a person to purchase or 13 

possess a firearm by reviewing state and federal databases, including" the five listed 14 

databases in the statute.  Completion of that statutorily defined criminal background 15 

check does not require receiving information from the FBI.  For purposes of the permit-16 

to-purchase, the measure requires OSP to request that the FBI run a fingerprint criminal 17 

background check and report any information received, but obtaining that FBI 18 

information is not necessary to complete the statutory "criminal background check."  See 19 

Measure 114, § 4(1)(e) ("The permit agent shall request the department to conduct a 20 

criminal background check, including but not limited to a fingerprint identification, 21 
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through the Federal Bureau of Investigation.  * * * Upon completion of the criminal 1 

background check * * *, the department shall report the results, including the outcome of 2 

the fingerprint-based criminal background check, to the permit agent."). 3 

 With that understanding of the plain text of Measure 114, we proceed to the 4 

constitutional analysis. 5 

 3. Article I, section 27, analysis 6 

 As set out above, our task is to confront whether Measure 114 is a 7 

reasonable regulation on the possession or use of a weapon to promote public safety 8 

without unduly frustrating the right to armed self-defense guaranteed by Article I, section 9 

27.  Our analysis is "limited to whether the [measure] is capable of constitutional 10 

application in any circumstance."  Christian, 354 Or at 40. 11 

 We first observe that the permit-to-purchase program and point-of-transfer 12 

background check is not a total ban on obtaining firearms for self-defense.  Persons who 13 

meet the qualifications for a permit and do not have any disqualifying criminal 14 

convictions may obtain a firearm.  See, e.g., Christian, 354 Or at 34, 40-41 (rejecting a 15 

challenge to an ordinance under Article I, section 27, and relying on the fact that the 16 

ordinance was not a total ban on possessing a loaded firearm for self-defense in a public 17 

place). 18 

 The preamble to Measure 114, which informs our understanding of the 19 

legislative purpose for the people's decision to enact the measure, Oregon Cable 20 

Telecommunications v. Dept. of Rev., 237 Or App 628, 641, 240 P3d 1122 (2010), sets 21 
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out that the two programs are a specific legislative response to identified public safety 1 

concerns.  Specifically with respect to the permit-to-purchase and point-of-transfer 2 

background check, the preamble states: 3 

 "Whereas the People of the State of Oregon have seen a sharp 4 
increase in gun sales, gun violence, and raised fear in Oregonians of armed 5 
intimidation, it is imperative to enhance public health and safety in all 6 
communities; and 7 

 "Whereas the gun violence in Oregon and the United States, 8 
resulting in horrific deaths and devastating injuries due to mass shootings, 9 
homicides and suicides is unacceptable at any level, and the availability of 10 
firearms, including semiautomatic assault rifles and pistols with 11 
accompanying large-capacity ammunition magazines, pose a grave and 12 
immediate risk to the health, safety and well-being of the citizens of this 13 
State, particularly our youth; and 14 

 "Whereas Oregon currently has no permit requirements for 15 
purchasing a semiautomatic assault firearm or any other type of weapon 16 
and studies have shown that permits-to-purchase reduce firearm-related 17 
injuries and death and studies further have shown that firearm ownership or 18 
access to firearms triples the risk of suicide and doubles the risk of 19 
homicide when compared to someone who does not have access, this 20 
measure will require that anyone purchasing a firearm must first complete a 21 
safety training course, successfully pass a full background check and, only 22 
then, will an individual be granted a permit-to-purchase a firearm, so that 23 
firearms are kept out of dangerous hands[.]" 24 

Measure 114, preamble; see also Measure 114, § 2 (policy statement that the regulation 25 

"will promote the public health and safety of the residents of this state"). 26 

 We thus observe that sections 3 through 10 of Measure 114 are a legislative 27 

response to identified public safety concerns stemming from dangerous individuals 28 

obtaining firearms and the dangerous practice of individuals untrained in firearm safety 29 

obtaining firearms.  That is the type of legislative response that the drafters of Article I, 30 

section 27, did not intend to prohibit.  See Christian, 354 Or at 31-33 (summarizing 31 
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jurisprudence that explains that the drafters of Article I, section 27, did not intend to 1 

prohibit the legislature from enacting regulations that restrain dangerous practices or 2 

restrict possession by persons who pose a threat to public safety); see also Hirsch/Friend, 3 

338 Or at 679 (holding that Article I, section 27, does not prohibit the legislature from 4 

"restrict[ing] the possession of arms by the members of a group whose conduct 5 

demonstrates an identifiable threat to public safety"); cf. State v. H. N., 330 Or App 482, 6 

491, 545 P3d 186 (2024) (recognizing, in the context of a challenge under the Second 7 

Amendment to the United States Constitution, that "limitations on people with mental 8 

disorders possessing firearms are in fact 'longstanding'"). 9 

 The permit-to-purchase program and point-of-transfer background check 10 

"reflect[ ] a contemporary legislative response to identifiable threats to public safety" and 11 

"a legislative determination that the risk of death or serious injury to members of the 12 

public" is increased by the threat posed by untrained and dangerous persons obtaining 13 

firearms.  Christian, 354 Or at 34 (stating the same with respect to a city ordinance 14 

prohibiting carrying loaded firearms in public places without a concealed carry permit).  15 

The regulations chosen by the people to address those public safety threats are reasonable 16 

because they are directed at and drafted to address those identifiable threats.  Both 17 

aspects of Measure 114 directly seek to identify persons disqualified to own or possess a 18 

firearm under state or federal law, to identify dangerous persons who either are the 19 

subject of an extreme risk protection order or have " been or [are] reasonably likely to be 20 

a danger to self or others, or to the community at large" based on their psychological state 21 
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or past conduct, and to ensure that persons seeking to obtain firearms have completed a 1 

firearm safety course. 2 

 We also conclude that the permit-to-purchase program and point-of-transfer 3 

background check do not unduly frustrate the right guaranteed by Article I, section 27.  4 

Article I, section 27, does not provide an absolute right, but a right to armed self-defense 5 

that is subject to the wide latitude of the legislature "to enact specific regulations 6 

restricting the possession and use of weapons to promote public safety."  Christian, 354 7 

Or at 33.  We are not persuaded that requiring a permit-to-purchase and passing a 8 

criminal background check--even if complying with those regulations causes a delay in 9 

obtaining a firearm--would render Measure 114 unconstitutional under all circumstances.  10 

To the contrary, when the measure is executed as the text of the measure contemplates, it 11 

will not unduly frustrate the Article I, section 27, right to armed self-defense because a 12 

qualified individual will be able to obtain a firearm for the purposes of self-defense.  13 

Article I, section 27, does not confer the right to obtain a firearm immediately in all 14 

circumstances; it is a right to defend oneself using constitutionally protected arms.  We 15 

decline to engage in any speculation about how the measure might be executed in the 16 

future and the effect that might have on any one individual's Article I, section 27, right.  17 

Those questions can only be explored through as-applied challenges that are not before 18 

us, as plaintiffs' complaint alleged a facial challenge and the circuit court ruled that it 19 

would address only a facial challenge, which is a ruling that plaintiffs do not challenge on 20 

appeal.  Plaintiffs have not pointed to anything "within the language or history of the 21 

ATT-22



 
21 

constitution itself," Hirsch/Friend, 338 Or at 639, that limits the people of Oregon from 1 

enacting sections 3 through 10 of Measure 114, and we are aware of none. 2 

 We conclude that sections 3 through 10 of Measure 114, which include the 3 

permit-to-purchase program and point-of-transfer background check, are facially valid 4 

under Article I, section 27. 5 

B. Large-Capacity Magazine Ban 6 

 We next address the large-capacity magazine ban in Measure 114.   7 

 1. Text of section 11 of Measure 114 8 

 Section 11 of Measure 114 is codified at ORS 166.355 and covers the ban 9 

on large-capacity magazines.  The measure defines a large-capacity magazine as 10 

"a fixed or detachable magazine, belt, drum, feed strip, helical feeding 11 
device, or similar device, including any such device joined or coupled with 12 
another in any manner, or a kit with such parts, that has an overall capacity 13 
of, or that can be readily restored, changed, or converted to accept, more 14 
than 10 rounds of ammunition and allows a shooter to keep firing without 15 
having to pause to reload, but does not include any of the following: 16 

 "(A) An ammunition feeding device that has been permanently 17 
altered so that it is not capable, now or in the future, of accepting more than 18 
10 rounds of ammunition; 19 

 "(B) An attached tubular device designed to accept, and capable of 20 
operating only with 0.22 caliber rimfire ammunition; or 21 

 "(C) A tubular ammunition feeding device that is contained in a 22 
lever-action firearm." 23 

Measure 114, § 11(1)(d).  24 

 Measure 114 makes it a Class A misdemeanor to manufacture, import, 25 

possess, use, purchase, sell, or otherwise transfer any large-capacity magazine in Oregon 26 
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after the effective date of the measure.  Measure 114, § 11(2), (6).  There are exceptions 1 

to that ban for dealers and manufacturers to provide firearms to the United States Armed 2 

Forces or a law enforcement agency and for "[a]ny government officer, agent or 3 

employee, member of the Armed Forces of the United States or peace officer * * * that is 4 

authorized to acquire, possess or use a large-capacity magazine provided that any 5 

acquisition, possession or use is related directly to activities within the scope of that 6 

person's official duties."  Measure 114, § 11(4).  The measure also provides that it is an 7 

affirmative defense "to the unlawful possession, use and transfer of a large-capacity 8 

magazine in this state by any person" if the large-capacity magazine "was owned by the 9 

person before the effective date of [the measure] and maintained in the person's control or 10 

possession" or the person acquired possession "by operation of law upon the death of a 11 

former owner who was in legal possession of the large-capacity magazine" and as long as 12 

the owner only used the large-capacity magazine in the manner and at the locations 13 

authorized in the measure.  Measure 114, § 11(5)(a) - (c).  That affirmative defense also 14 

applies when "[t]he person has permanently and voluntarily relinquished the large-15 

capacity magazine to law enforcement or to a buyback or turn-in program approved by 16 

law enforcement, prior to commencement of prosecution by arrest, citation or a formal 17 

charge."  Measure 114, § 11(5)(d). 18 

 2. Article I, section 27, analysis 19 

 We reiterate that what we must confront is whether the legislation is a 20 

reasonable regulation on the possession or use of a weapon to promote public safety 21 
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without unduly frustrating the right to armed self-defense guaranteed by Article I, section 1 

27.  Our analysis is "limited to whether the [measure] is capable of constitutional 2 

application in any circumstance."  Christian, 354 Or at 40. 3 

 At the outset, we decline to address the state's argument that magazines are 4 

not "arms" constitutionally protected under Article I, section 27.  It is undisputed that 5 

ammunition magazines are required for firearms to be operable.  We do not think that it is 6 

appropriate to approach this case by parceling out a firearm component from the firearm 7 

itself in addressing the constitutionality of Measure 114.  We also do not think that the 8 

constitutionality of the ban should be dependent upon whether large-capacity magazines 9 

and firearms that could discharge multiple shots without reloading existed and were 10 

commonly used for self-defense at the time Article I, section 27, was adopted.  It is 11 

undisputed in the historical record that limited, early forms of the technology did exist at 12 

that time, and we decline to base our constitutional analysis in this case on whether 13 

current forms of the technology are constitutionally protected.  But see OSSA v. 14 

Multnomah County, 122 Or App 540, 548-49, 858 P2d 1315 (1993) (holding that a city 15 

ordinance restricting possession of "assault weapons" in public was constitutional 16 

because the semi-automatic firearms classified as assault weapons were not 17 

constitutionally protected arms because they derived from military weaponry and "mid-18 

nineteenth century repeating firearms used for self-defense * * * were not in common use 19 

at the time").  We thus proceed based on the assumption that large-capacity magazines 20 

are part of constitutionally protected arms and use the same analytic framework that we 21 
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applied to the other sections of Measure 114.  1 

 We first observe that the large-capacity magazine ban is not a ban on any 2 

particular type of firearm or constitutionally protected arm--it is a ban on possessing 3 

magazines that allow a firearm to discharge more than 10 rounds without having to 4 

reload.  We thus disagree with plaintiffs' characterization of the regulation as a ban on the 5 

mere possession or use of nearly any firearm.  From the text of the measure, and 6 

legislative findings, we discern that the voters' intent in enacting the measure is to 7 

regulate the manner of possession or use of firearms in that it restricts the size of 8 

magazine that can be used with a firearm to make it operable; it is not a restriction of the 9 

mere possession of operable firearms themselves.10  10 

 
10  We note that the circuit court concluded that most firearms were banned by 
Measure 114 "because there is no effective way of limiting magazines to ten rounds or 
less by permanently alter[ing] them and the magazines are readily capable of alteration or 
changed to carry more than ten rounds within seconds."  The court's reasoning was based 
on its reading of the definition of "large-capacity magazine" in Measure 114, which 
includes a magazine that "can be readily restored, changed, or converted to accept, more 
than 10 rounds of ammunition" and that "permanently altered" means that "it is not 
capable, now or in the future, of accepting more than 10 rounds of ammunition." 

 We reject the circuit court's line of reasoning for at least two reasons.  First, it does 
not demonstrate that Measure 114 is incapable of constitutional application in any 
circumstance.  The facts found by the circuit court demonstrate the ingenuity of persons 
trying to subvert manufacturer limits on magazines; those facts do not demonstrate that 
most magazines holding 10 or fewer rounds fall within the Measure 114 legal definition 
of large-capacity magazine, or, more importantly, that Measure 114, on its face, bans 
most firearms themselves, when the text of Measure 114 provides for no such ban on 
firearms.  The reasoning employed by the circuit court appears to be grounded in 
concerns of constitutional overbreadth, which asks whether "the statute in question 
prohibits constitutionally protected conduct of any kind."  Hirsch/Friend, 338 Or at 628.  
The Supreme Court in Christian made clear that that kind of facial challenge is not 
cognizable under Article I, section 27.  
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 We also observe that the large-capacity magazine ban is a contemporary 1 

legislative response to identified public safety concerns stemming from the advancements 2 

in technology and the availability of those advancements to the public that have created 3 

observable threats to public safety.  The preamble to Measure 114 specifically states with 4 

respect to large-capacity magazines: 5 

 "Whereas the People of the State of Oregon have seen a sharp 6 
increase in gun sales, gun violence, and raised fear in Oregonians of armed 7 
intimidation, it is imperative to enhance public health and safety in all 8 
communities; and 9 

 "Whereas the gun violence in Oregon and the United States, 10 
resulting in horrific deaths and devastating injuries due to mass shootings, 11 
homicides and suicides is unacceptable at any level, and the availability of 12 
firearms, including semiautomatic assault rifles and pistols with 13 
accompanying large-capacity ammunition magazines, pose a grave and 14 
immediate risk to the health, safety and well-being of the citizens of this 15 
State, particularly our youth; and 16 

 
 Second, we do not think the circuit court's expansive reading of the definition of 
"large-capacity magazine" comports with the legislative intent of Measure 114, which 
was not intended to ban all magazines.  Moreover, "readily restored, changed, or 
converted to accept more than 10 rounds of ammunition" does not necessarily encompass 
the types of modifications the circuit court relied on.  "Readily" is an adverb that 
encompasses both temporal and degree-of-difficulty components.  See Webster's Third 
New Int'l Dictionary 1889 (unabridged ed 2002) (defining "readily" to include "with 
fairly quick efficiency : without needless loss of time : reasonably fast : SPEEDILY" and 
"with a fair degree of ease : without much difficulty : with facility : EASILY); see also 
State v. Briney, 345 Or 505, 516, 200 P3d 550 (2008) (construing "readily capable of use 
as a weapon" in former ORS 166.210(3) (2007) to mean "promptly able to be made so at 
the time that an individual is alleged to be unlawfully carrying it concealed" (emphasis in 
original)).  Whether individuals can subvert the law in the future by undoing alterations 
to large-capacity magazines or by altering smaller-capacity magazines to hold more than 
10 rounds has no bearing on whether Measure 114 is constitutional on its face.  Whether 
any particular magazine in a prosecution for violation of Measure 114, section 11 meets 
the definition of large-capacity magazine and whether that application of the law violates 
Article I, section 27, are questions that must be explored on an as-applied basis.   
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 "* * * * * 1 

 "Whereas large-capacity magazines are often associated with 2 
semiautomatic assault rifles, and can also be used with many semiautomatic 3 
firearms including shotguns and pistols, and estimates suggest that nearly 4 
40% of crime guns used in serious violent crimes, including attacks on law 5 
enforcement officers, are equipped with large-capacity magazines; and 6 

 "Whereas firearms equipped with large-capacity magazines increase 7 
casualties by allowing a shooter to continue firing for longer periods of 8 
time before reloading, thus explaining their use in all 10 of the deadliest 9 
mass shootings since 2009, and in mass shooting events from 2009 to 2018 10 
where the use of large-capacity magazines caused twice as many deaths and 11 
14 times as many injuries, including the 2015 shooting at Umpqua 12 
Community College in Roseburg, Oregon in which 10 people were killed 13 
and 7 more were injured; and 14 

 "Whereas restrictions on high-capacity magazines during the 10-year 15 
federal ban from 1994-2004 and the ban in over nine (9) states and the 16 
District of Columbia have been found to reduce the number of fatalities and 17 
injuries in shooting incidents, this measure will enhance the safety of 18 
residents, particularly children, of this state by prohibiting the manufacture, 19 
sale, or transfer of large-capacity ammunition magazines and regulate the 20 
use of such magazines that are currently owned[.]" 21 

Measure 114, preamble; see also Measure 114, § 2 (policy statement). 22 

 By the findings contemplated by the people of Oregon when it enacted 23 

Measure 114, the use of large-capacity magazines presents a clear public safety threat to 24 

the welfare of the public because of the great increase in capacity to cause death and 25 

injury when a person may fire a firearm more than 10 times without having to reload.  26 

The ban on large-capacity magazines is a reasonable regulation directed at the specific, 27 

observable public safety concern that the people of Oregon sought to address.   28 

 The ban also does not unduly frustrate the right to armed self-defense 29 

guaranteed by Article I, section 27.  In so concluding, we emphasize that the right is one 30 
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of armed defense of person or property.  Measure 114 does not affect any individual's 1 

Article I, section 27, right to use a firearm in defense of self or property.  Measure 114 2 

does limit an individual's ability to legally fire more than 10 rounds of ammunition 3 

without reloading while doing so.  That limitation does not unduly frustrate the Article I, 4 

section 27, right.  Plaintiffs assert that certain defensive scenarios benefit from the 5 

assistance of large-capacity magazines--most notably in rural areas where law 6 

enforcement response times are long, and livestock requires protection from predators.  7 

However, an individual's desire to use a large-capacity magazine for such purposes, 8 

instead of a capacity-compliant magazine, does not demonstrate that the large-capacity 9 

magazine ban in Measure 114 is incapable of constitutional application.  Article I, section 10 

27, does not provide an absolute right, but a right to armed self-defense that is subject to 11 

the wide latitude of the legislature "to enact specific regulations restricting the possession 12 

and use of weapons to promote public safety."  Christian, 354 Or at 33.   13 

 We also reject the argument that allowing an affirmative defense to a 14 

prosecution for unlawful possession, use, or transfer of a large-capacity magazine renders 15 

the measure unconstitutional.  How the use of the affirmative defense may play out in any 16 

particular prosecution and whether the prosecution would violate the individual's right 17 

under Article I, section 27, is a question that can be answered only in an as-applied 18 

challenge, which is not before us on plaintiffs' facial challenge.  We conclude that section 19 

11 of Measure 114 does not unduly frustrate the right to armed self-defense that is 20 

guaranteed in Article I, section 27.  Plaintiffs have not pointed to anything "within the 21 
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language or history of the constitution itself," Hirsch/Friend, 338 Or at 639, that limits 1 

the people of Oregon from enacting section 11 of Measure 114, and we are aware of 2 

none. 3 

 We conclude that section 11 of Measure 114, which covers the large-4 

capacity magazine ban, is facially valid under Article I, section 27. 5 

III.  CONCLUSION 6 

 In sum, we hold that all of Ballot Measure 114 (2022) is facially valid 7 

under Article I, section 27, because the law is capable of constitutional application.  8 

Christian, 354 Or at 40.  We reverse both the general judgment and the supplemental 9 

judgment.  We remand to the circuit court for the limited purposes of entering a 10 

declaratory judgment consistent with this opinion and determining whether the state is 11 

entitled to fees or costs. 12 

 Reversed and remanded. 13 
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